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Iunwmmgunhdulfnhhcnynf! ville, Flcndnmeh;numpmudwxlud
sabstantive m weith tha Unized Staes Distriet Courc for the
Dmrme‘! vreferenced case, now before Judge Snllivan, 1nsicrhar chis Lerver
be brought to the Court'a arrention by the Unized States

an:htnhsduldhurmg th
Unudimn’pn&ngqupmthuuhmmmsm Ny .

“The Ciry ebjects on procedural pmnﬁhmuhnﬂnlud&utshum with 28

crlsnj.uqurl;ﬁ.plﬂxcnmanddﬂmd- to comment on » sttlament in this mujar
environmental saﬂmmwm?ﬁnmglﬁeathenmofdndgeﬁﬂpermltsm
Florids, parmirs govorning the discharge of pollotents 1o thest waters

permininchide permis wichin the Ciry of Jacksonrvills, homs of over 1,000,000
peapleand s major mmmﬁdmm lnduhc:!m
'l"hu:h msyhnpmv thepropesed secrlamant, buchasbesa eived ofite abilicy
to present irs concarns -hou:them before the United Stares comenirted vo the proposed sertlemsar,

This]eacer alva cudines rha Ciey s sigaificare subscastivae obj

jections. Because of tha fadera)
governmens’sfailure o &llow:hngsmd\uummdmd by28 CF.R.£50.7 fonuuhmcutnfthu
cype,dn&:y'::bﬂity to pressuc submancive objections has baen gresdy

=T OficaTeephons - Witier's Dirwet Lita. T Fewlemila - “_"__' -
Commmhe  VEERAE Il vembistee -

Lemth .

e2/07/,03 THI 13100 {TE/RL RO 61411}




February 7, 2003
Page 2

_The Cicy submitsthat the Uniced Scnes should sesk a delxy In the briefing schedule in order

ro comply with itsown rule snd 2o take public comment o the subitsntial changes o the consent
decree the Unired States s now proposing thar the Cowrvpmake.” —~ ~ "7 77

Background

: “This acsion invelved savirenmensd groups® chllaiges to the Fish and Wildlifs Service's
hudﬁa;dm:mmhnmh’hmmMUmdSm The action wagpercled by
consent dacree in carly 2001. The Cicy of Jacksopville is not 2 parry ta that litigation.

Plaintits challenged thoss acti and laza law year tnerved to uold the Secresary of the Inverior i
contempr for falling o i

Decrae, and che Ci cf]'nclmunvmﬂhuﬁmglyw - chos rules, berh orally sta FWS
hearinginPalarks, for thatpurposein . and In Writisg 10 commenTs on
January 9, 2002, _

L After the morion for cantempt was filed, the Usited mmmplahﬂﬁmnuda
stipulaved sie:ﬂmnt of :hpuit;::u.' wnd gmu%thm in « spipilation. The l:hh of che
stipulerion mg:nﬂ:y : nibstaxtive texns Coneent Detree, inchuding ndling
of wpplicaxions dn?l:ﬁmm wﬂeru:ﬁmﬂafths Cluan:ﬂAﬂ. ahe &

mmddumpdmmhp:mnﬂdudmﬁhhqmﬂed onﬁiﬂ:yaﬁ:r_nnnn. :
January 24, 2003. The Ciry was ncx privyta

them, and not partyto thess negotistions. Priorvothe
filing, the United Stases mad the plaintifis sgroed 1o a briefing schedule thar makes no provision for
ic notice ar comment on the setrlemenx prior i

pubhic o the court. The coure oved

thac mih.uEnh m: lll:l‘lile hen_rln“;n lppu;:;h- IJF%%IW 27.',::'!!13 ee:l'?rﬂrdal

or ony who bad previeusly intervrned may objecx v ticment ir i

L e S e e
ement,

Procadural Ohbjections

The Departmant's regulations heve provided sinee 1973 thac bafore presestingw sectlenent
of a ease invalving discharges of pollurancs 1o tha snvironment, the o

Dm;wmmn jwe th
public notice and 30 days in which o sommear on the serslesnent, mrjl.:;z;t

conzainsterems thaesubseanzially cifect the bandbing of permnits undar section 404 of the Clean Wrer
Acx, 33 U.S.C. § 1344, in and for the City of Jacksonville among others.

A4 Yeu Are aware, permits under seezion 404 govern the discharge of dredged and fill
marerial lnco warers of the Unitad Scaxer. Casms invalving setdements undar sscrion 404 of che
Clean Warar A<z have been rourinely subject to chis xcion, See, &p, Uniled States w Rueth

Develapmens 109F 2d 874, B76 o4 OND. Ind. 2001); Unisod Ssascaw. Tolherisle Oo., 845
F.Supp. 1400, 1401 i,ﬁ Colm 1994). )

- L LT I_Thapurpossafthisregulation istosssure tharsenlamanys i these impormns anvironmennd
msmumwhmhummﬁﬂlpubhemnfwdﬁunmm'mm“h‘ TS
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United Smxestha epporzunity w withdraw from such proposed seclements if facrs broughx foreard
""" iwvhe notice and comment process thow rhar the seeclement woz not in the public inxcrest.

The p sextlement bias porensially signi adverse effects on mnmtess inthe wagers -
of the City of Jacksanville. Ths is eow of !E:zpommth:hnwdtheﬂnitd
States, and the site of mairipls devel opment projecs 'nmudn;wmpmi-m

" intendedin purtroimprovepublicaccessta ‘loh'nkiwrhrw recrestion. Wasre
pervunded by the reserch of Dr, Edmund in' of Plarida Axlantic University that asblishing s
25 mph spead Lirnit in tha marked channel sad dow spasd zoties outside tha channel from Reddie
Paint to vhe Fuller Warren Bridge may incresse tha numhay of scxikes to and deaths of mansrees,

Muanatees traversing the slow spead 2onm on vixher side of the channel will hear the noise of the |

boats moving in the channsl. That noje will mask the sounds of slower boats outside of the
channe. Unable ro henr bosts cumside the chazmel, theywill not be ablato aveid thern. Thiscould
result in cven mers manacew injuries, contrary tothe exvivesynanmal purpose of the sertlement which

is ro protest and conserve munatess.

' Amu:ﬁ:ﬁﬂn' i problem suggestad by Dy, Gerstein's researchis the value of spaed zones
in turbid wacery like those m Duval Councy. sonss moake the mosc scnse when the warer is
clear and boatars cansee 8 manaree, Tha waters of Duval Coaunty are rannic, dark and surky, Even

* ok slow speed, it is diffioulc 1o see manatos, The research demicsiscraces that manutes cannot hear
noises fram slow speed engines until the bout is almos upon them. They can hear the neisies
. sounds of « fasser box ac grearer distances in vime v wvoid being suruck.

. Thzc;b:ynf]'llnhnnvﬂkhum A Tare Ildm:;e Dul:ia;phn_ n Th:lln -
wbmdinpﬂﬁmr&mwwmmhb. oﬂldﬁroﬁﬁaumgm

from chis resesrch is centined in the Duvil Maaste: Frovsaion Plan which jsupdated aanusily.
Thare is a distinct seasonil popularion which 3s-well documented.? The ciarrent manaree
proteczian slow speeds zones were pred were basd on the behavior of both bosters and
Smnaress, :

Thaepreposad stipulated arder greatly expands the width and exeenr of slow spred zones in
the Cityoﬂ‘:ck!anﬁﬂe- Ifappreved by the court and adapred by the U.S. Fish & Wildlife Serviee
osewelli A meansrws mzy do more harm tothe manstes than gnod. Theproposed arder
clearly requires public commenx to fashion a sciensifially defeasible program co protect manntee.

There areliksly to beothor iznp ortant publicintarests affececd by the settlement which the
Ciul.?’:u I:o:i:d AR opporanity o n&mll'] and explain, because of the United States® failure to
fo this .

Tha Cisy ssks shuz the United Steves sesk sn sdjuscraant te the briefing schadule in arder tc
ublic norice of the

T
publish pm&:ad serdement and 1o seek commant for 30 doys abour ins
uhﬁubﬂ?:ymdm-imnqr publis interes. Thisadjusement will allowthe United Scaresen

' E, Gersiein, Manates

+
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stave reeresrional hoat registratjons in 2001, This warerway izused byt
—sach year for bosting acxivities, including fishing.
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avpluste the browd range of public ineercata potentially sffccred before going forwned with drayric
chapges in an ynpartant uﬂrommdmmdmu. o

Outline of Substsnrive Objections

"The Ciry of Jacksonville cannor reasansbly be to peagep its full sabstentive

abjectionsto this com 1mx natclement wichowe axleast 30 dayt in which to evilusts the osems. Tnthe
few daye it haa hadso n:nvii:l't!nmdthe

serdemess, the Gity bas idantified the
followapg issues af porenrially ic intevest concerns which the federa] governmane
should be weigh before agreeing wo s -mwmmw :

clsa proposed serclempns obligos the Unised Stames to proposs imposizion of & buffer
mdﬁﬁmmmlmﬁﬁmsmhr&v“wmﬁﬁm
Bridge. In practical vsrms this meant imposing 2 "aa wake® or “dow

zone on both sidas of
the S¢, John's River. The zanes would comprise aver §0miles of rive: t on berh side of the St.
Jaln e o e o sriom diracsly stfecsnd by e crally diftarea
wer 1 at 4 0 roarines i rch i 3 i
,_;h:;ﬂgaimmtmd:;mg:halﬂimhﬁ' 4 Y ,

«n anne ¥t lsast 300" offthore ar 200" faer beynand the
\ongestdock, whichever isgrester- Thisareais one of hexvy recrentional u

As explained below, the Clty submizs that the dats shaw ther the current speed zones in
DuvalCo’un?(h:knnﬁlk)’hin_-hm substansially raduced rasnaves deerhs from boat surikes, 23
opposed to dredging acxivitias furtber downstream. Ragerdless of the appropriszeness of such
cxrensive buffer 2on0s in other parts of Florids, there is ne indication thax impesition of these
additinne] zooas will matetislly improve safery for the manscses in Jacksonavilie/Tngval Country. Yea
it is undeniable that those new rextrictions in the serlement will inconvenicoce hundreds of .
thousands of residents a yeur, 3nd da 50 on & parmanent basis. . , o

These propeosed spesd 20per also mise boating salery issuss. A no-weke orslow speed zane
is ganerally thought 1o be five knots or less. Yetthacurrent of the St. Jahn's Riveria thixstréich is
S frcn three knats. The slow spesd g0n4 will mean char vesstel maneuvarsbility is substanxially
compresnised, and that soms vazsels mey have difficulty in maintaining hesdwsy or maying on
course. These ure safery coneerns for bundreds eftbounndsofbma;:&y:u nasd to be weighed
in the balance. parﬁculnrlyﬁnumedmm:hnthegmpoud er zonas will do littic o

improve msunatee protcetion ss oppossd 16 ovher provectont the Qity belicves would be bezter
railored co Duval Emm:y

(b) Theseulement requiresche fodaral

to praposeimpoilog a bulfer sone with
ulnwspeudzonennthcmdmnmdxﬂlﬁw"mmmu@czhuqhud. The
Part of Jacksonville is ane of the largase oo the Enst Coust. Tha impucs of thit rule in 2 buty pont
-ru.‘n"lkmmhﬂwhmfu-ud&om:hlraincdvhvdmﬁn snd

maneuverabilicy, ineludi:shm-d risks of vessal cosualtics mdoiil'r'ﬂs. There is noindicacion
that these concerns ~including prevention of il spills - huve been evaluated by anyone, much less

S The gographic beundartes of tha Clry of jackionville aid Drovel Counsy wrw dastianl, . T T
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balanced against the competing snvironmental concerns aught to bt advanced by changing the
=xisting limitctions. Obviwd;ui;niﬁuﬂ oil spill m!'dhkigh!y detrimentd toilic E::Mu
populotion. _ o e

: S mcury" hﬂmﬂumpmpoud' settiement will net be as effective in procectin
mi’u]-dnanvﬂldl)_wd Countyasan slearnare invbhingmpenlmsidamoﬁ
drzdgn;;l:li;vidu. Analysh: of the manstes dearhs in tha aval Counryin recent yanrs suggestythar
recatdre

opartions governed

hich right be ror appecrine sl et o pami o Do Cosney Jack ol

which mi more appropriate in arwas of feder) h

wval chansal ruintenance and inewater ameﬁar?u mn,-:. ould firs
Tha Civy your considsration of theis serious concurns abowr the procadura!
awm:hpmtd-hbrhﬁmﬁmmdwhwuﬂmmn C.ER.
§ 50.7 to present its yabsantive concerns is mare decsl tothe Uniced Stetes. This proeach would
ff:;chet{mudSw:. ::dmg:hgmmﬁmu;t&wnbdﬁmm:ddhimrmdmmi“
» fnvironmental, OEOIAMIC COncarns, ible milivary stht .

already identified by cha plaintiffs and che an:nm‘:é the In;rln_r. 7 concems, with those
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